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,,;o““:;‘% UNITED STATES ENVIRONMENTAL PROTECTION AGENCY |
g - REGION 5 |
R A\/4. : 77 WEST JACKSON BOULEVARD
oy e Wé& CHICAGO, IL' 60604-3590
i REPLY TO THE ATTENTION OF:
September 2, 1997 DRE-8J

Dave Hensel, Assistant Commissioner

Office of Enforcement

Indiana Department of Environmental Management
100 North Senate Avenue

Indianapolis, IN 46205

Subject: Consent Decree in Gary Development vs. U.S. EPA
- Civil Action No. 2:96CV489-RL

- Dear Mr. Hensel:
Enclosed are copies of materials filed with the District Court in Hammond regarding the subject

case. Please be advised that it is my understanding that the Court entered the consent decree in
the maiter on July 30, 1997, and ali fines and payments associated with the case have been paid.

- The Indiana Department of Environmental Management is the beneficiary of an irrevocable trust
created as part of the settlement of the case, which is administered by the National City Bank of
Indiana, 101 W. Washington Street, Suite 600 East, Indianapolis, IN 46255. The purpose of the
trust is to perform landfilf closure and post-closure care activities for the site, among other things.
The trust terminates when ail monies in the trust have been expended for the stated purpose.

If you have any questions on the above, please contact me at 312-886-6760.

Very truly yours,

Michael . Mﬁz(a

Senior Environmental Engineer
Waste, Pesticides and Toxics Division

cc: Kay Nelson, Director, Northwest Office

Printed on Recycled Paper
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B ) - . Direer Dl (117) 6845124
ATTORNEYS AT Law ) : E-Mait LMcKinney@boselaw.com

- August 13, 1997

CERTIFIED MAIL RETURN
RECEIPT REQUESTED

United States Exvironmental
Protection Agency =

Region V, Regional Finance Office

P.O.Box 70753

Chicago, Iliinois 60673

Re:  Gary Development Company, Inc. v. U.S. EPA
RCRA V-W-86-R-45
Our File No.: 9273-1

‘Dear Sir or Madam:

Please find enclosed an $86,000.00 certified check made payable to the “Treasurer,
United States of America.” This check constitutes Gary Development Company,
Inc.’s full payment of the civil penalty due purseant to Section IV, paragraphs 8 and 9
of the Consent Decreg entered by the United States District Court Judge on July 30,
1897.

[f there are any guestions, please give me a call. |
Sincerely,

BOSE MCKINNEY & EVANS

g ny

;‘S}.’w— 7;'(}%4:,-;@:_. bl Axs—
Lisa McKinney Goldner

LMG:In
- Enclosure : -
cc:  Rett Nelson, Assistant Regional Counsel, Region V
Chief, Environmental Defense Section, U. S. Department of Justice
Joshua M. Levin, U.S. Department of Justice
William Nanini, Gary Development Company, Inc.
Stephen B. Cherry, Esq. -

Warren Krebs, Esq.
£5D48Y
Downtown : Naorth
2700 Ferst Indiana Plaza BBAR Keystone Crossing
135 North Pennsylvania Street Suite 1201 :

Indianapolis, indiana 25204 EXHIBIT A Indianapolis, Indiana 46240
{317) 684-5000 . {3171 574-3700
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~ Environment and Natural Resources Division

LJG:LJG

90-7-2-532 -

Environmental Defense Section Telephone (202) $14-0165
P.0. Box 23986 _ ) Facsimile (202) 616-2426

Washington, DC 20026-3986

" July 24, 1997
VIA FEDERAL EXPRESS

Stephen R. Ludwig

Clerk, United States District Court
Northern District of Indiana

101 Federal Building

507 South State Street

Hammond, IN 46320

(219) 937-5235

Re: Gary Development Company. Inc. v, U.S. Environmental
Protection Agency, Civil Action No. 2:96CV489-RL

_ Dear Mr. Ludwig:

Enclosed for filing, and for presentment to Judge Lozano,
please find two originals and one copy of the parties’ Joint
Motion for Expedited Ruling on Proposed Consent Decree. We were
advised to file this motion during a July 22 telephone call with
your office. Please return the copy to our office in the
envelope enclosed.

Please contact me if anything is required for timely filing.
I' appreciate your ongoing courtesies.

£

- Sincerely,

Assistant Attorney General
Environment & Natural Resources Division

hua M. Levin, Trial Attorney
Environmental Defense Section
P.O. Box 23986
Washington, D.C. 20026-3986
(202) 514-4198

Enclosure -
cc: Counsel of Record
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ATTACHMENT

S " UNITED STATES DISTRICT COURT
ﬂ} NORTHERN DISTRICT OF INDIANA
- HAMMOND DIVISION

GARY DEVELOPMENT COMPANY,
INC.., '

Plaintiff,.
v. Case No. 2:96CV489 RL

UNITED STATES ENVIRONMENTAL
PROTECTION AGENCY,

Defendant.

-n-aw-"_-u." e gttt vagtt Yamgt Vgt YuppF ugy?  Smuet
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I. INTRODUCTION ,

WHEREAS, Plaintiff, Gary Development Company, Inc.
(“Gary Development”) owns certaln real property at 479 North
Cline Avenue in Lake County, Gary, Indlana, hereinafter referred
to-as the “Site;”

WHEREAS, Gary Development owns and operates a landf111
on sald above property;

| WHEREAS, Gary Development officially ceased operations
and stopped accepting waste on August 31 1989;

WHEREAS, on May 30, 1986, Region 5 of the United States
Envxronmental Protection Agency (“EPA”) issued a Complalnt and
Compliance Order against Gary Development, alleglng that the
coﬁpany had unlawfelly accepted hazardous waste for disposal at
the landfill which had neither'achieved interim stetus under the
Resource Conservation and Recovery Act (“RCRA”), 42 U.s.C §S
6901-6992k, nor obtained  a RCRA permit;

WHEREAS the Indiana State Board of Health, the
predecessor to the IndlanavDepartment of Environmental
Management, referred the alleged violations asserted in the May

30, 1986 Complalnt and Compliance Order to Region 5 of EPA for

Eg

enforcement;

WHEREAS, on April 8, 1996, and after a hearing on the
matter, the administrative law judge issued a Decision and Order
in favor of EPA (“April 8, 1996 Decision and Order”) ;

WHEREAS, on June 21, 1996, Gary Development appealed

the April 8, 1996 Decision and Order to EPA’s Environmental

CONSENT DECREE - : :
GARY DEVELOPMENT v. EPA Page 2 of 19
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'Appeals Board (“EAB") (f}
WHEREAS, on August 16, 1996, the EAB dismissed the |
appeal as untimely:; N
WHEREAS, on September 16, 1996, Gary Development
commenced a civil action in the United States Dlstrxct Court for
the Northern District of Indiana captlgned,ﬁazz_ngxglggmgnt
Case No. 2:36Cv489 RL (“Civil Actlon”),
WHEREAS, Gary Development alleges in the Civil Actlon
that the ERB wrongfully dlsmlssed,lts_appeal as unt;mely and
requesfed the Court to reverse the August 16, 1996 decision of
the EAB and tb remand the case for congide:ation of the merits of
its appeal;
WHEREAS, EPA believes that the EAB-pﬁoperly'dismissed
Gary.Deveiopment's appeal as untimely under;applicable
fegulations, 40 C.F.R. Part.22;
WHEREQS,VGary Development has represented to EPA that
it does not have sufficient financial resources to comply with
the April 8, 1996 Decision and Order;
WHEREAS, the Indiana Debartment of Environmental
Management has been informed of the Consent Decree; and
WHEREAS, Plaintiff Gary Development and Defendant,rthe
United States of America, on behalf of its agency, EPA, hereby
agree to compromise and resolve their diffefences,vand thereby

avoid the expense and inconvenience of further litigation

concerning Gary Development’s demands and allegations, and in so

CONSENT DECREE = _
GARY DEVELOEMENT v. EPA Page 3 of 19
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- dbing to settle; discontinue,-and_end the présent action pending
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between them on the terms and conditions set forth below.

DECREED:

n—

NOW, THEREFORE, it is hereby ORDERED, ADJUDGED, AND

CONSENT DECREE -
GRRY DEVELOPMENT v. EPA Page 4 of 19

II. JURISDICTICN

Gary Development and the United States agree that

‘the United States District Court for the Northern
-District of Indiana has subject matter

~Jurisdiction over the matters alleged-in.this

civil action and this Consent Decree. Solely for
the purposes of this Consent Decree and the
underlying complaints, -the Parties waive all
objections and_defenses,that'they may have to .

jurisdiction of the Court or to venue in this

District, The Parties shall not challenge the

terms of this Consent Decree or this Court's

furisdiction to enter and enforce this Consent

Pecree.

III. PARTIES BOUND

- The Parties to this Consent Decree are Plaintiff,

-Gary Development thpany, Inc. and Defendant, the

United States of America, on behalf of its agency,

the United States Environmental Protection Agency

(“EPAI}) .
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3. 'The following terms shall have the following.
definitions when used in this Agreement:

— A. “Civil Action” means Gary Development . . .

Protection Agency, Case No. 2:96CV489 RL.

B. “Gary Development” means Gary Development
Company, Inc., its divisions, officers,
directors and employees.

C.  “EPA” shall mean the United States
Environmental Protection Agency.

' D. -“Site” means ﬁhe real préperty located at 479

| North Cline Avenue in Lake County, Gary,
Indiana, and owned and operated by Gary
Development.

'E.  “United States” shall mean the United States
of America, its department, agencies, and
instruméntalities.

V. SET T OF D
4. This Consent Decreé was negotiated and‘éxecuted by

Gary Development and the United States‘in good

faith to avoid prolonged and complicated

litigation and to further the public interest.
S. This Consent Decfee represents a fair, reasonable |

and equitable settlement in light of the facts of

CONSENT DECREE - ’
GARY DEVELOPMENT v. EPA - Page 5 of 19
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the case and projected costs of litigation.
Nothing in the Consent Decree shall be construed
és‘aﬁ admiSéion or aéf50§1edgﬁent of liability or
responSLblllty whatsoever on the part of any party

‘hereto or, thezr past and present agents, its.

'divisions, subs;d;arles,;offlcers, directors,
- representatives aﬁd_employees, each of whom
~ expressly denies all liability, responsibility,'or

;wrdngdoing of any nature.

‘This Consent Decree cpnstitﬁtes the entire

settlement between the Parties.

VI. OBLIGATIONS OF GARY DEVELOPMENT

'Gary'Development shall pay $86,000 as a civil

 penalty within fifteen (15) days after the

effective date pf this Consent Decree.

The payment in Paragraph 8 shall be made by

* certified check,‘payéble to the “Treasurer, United

‘States of America.” The check shall be mailed to:

U.S. EPA

Region Vv

Regional Finance Office

P.O. Box 70753

Chicage, Illinois 60673.
The face of the check shall be clearly marked with
“Gary Development Company, Inc.” and “Docket No.:
RCRA V-W-86-R-45.” Notice that payment has been
mailed to the United States, including copies of

the payment and transmittal of payment, shall be

EPA ' Page 6 of 19
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‘sent to:r = | _ (J
Arlene Haas
Assistant Regional Counsel
U.S. Environmental ‘Protection Agency
77 West Jackson Boulevard
Mail code C~29A :
Chicago, Illinois 60604-3590

1A

Chief, Environmental Defense Section
U.S. Department of Justice

Environment & Natural Resources DlVlSlon
P.0O. Box 23986

Washington, D.C. 20026-3986
10. Gary Development shall not claim e”Federal income
- tax deduction or credlt coverlng all and any part
-of the c1v11 penalty paid the U.S. Treasury.

11. As soon as practicable, but no later than 30 days
after the effective date of this Consent Decree,
Gary Development shall create an irrevocable trust
titled “Gary Development Company Landfill Eund

' Trust” (“GDCLF Trust”) and designating the Indiana
Bepartment of Environmental Management as a
beneficiary..

12. The Parties agree that Gary Development must
create the trust fund in a federally insured
financial institution. For ﬁurposes of the
creation of the trust, the_Parties'aqree that Gary
Development shall use the atteched Trust
Agreement. See Attachment A. _

13. Simultaneous with the creation of the GDCLF Trust,

Gary Development shall pay $20,000 into the GDCLF

COMSENT DECREE - .
GARY DEVELOPMENT v. EPA Page 7 of 19
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Trust account. Gary Development will pay an
addltlonal $20,000 into the GDCLF Trust account
flfteen (15} days thereafter, or a total of forty-
five (45) days after the effective date of this’
- .Consent Decree. o | .-
14 The GDCLF Trust shall_be irrevocable, and Gary
'Develépment shall not retain any interest
whatsoever in the corpus or proceeds of the trust.
15. - The Parties agree that all monies in the GDCLF
Trust shall be used solely for the purposes of
performing a landfill closure ‘and post-closure
care activities in accordance with 329 IAC 3.1-10-
1 and 3.1~10-2, incorporating:by reference 46
C.F.R. Subpart G and section 265.310, and any
amendments that may be made to these sections of
the Indiana Administrative Code, a groundwater
éuélity assessment program in accordance with 329
.IAC 3.1-10—1 and 3.1-10-2, incorporating by
reference 40 C.F.R.‘Subpart F, and any amendments
that may be made to these sections of the Indiana
Administrative Code; remediation of contaminatioh
"and/or'the prevention of the release of hazardous
substances at the Site.
16. The parties agree that the terms of settlement

reflected in this Consent Decree have been limited

because of Gary Development’s financial inability

CONSENT DECREE - ' : ‘
GARY DEVELOPMENT v. EPA ' : Page 8 of 19
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‘to perform closure and post-closure activities -
- required by the May 30; 1996 Complaint and
:CoﬁplianCe Order, as indicated in the “Declaration
.of William Nanini In Support Of Consent Decree
Between Gary Development‘Company;'Inc. Anlehe
‘United States Environmental Protection Agency,”
,attached,hereto eszAttachment B. Therefore, in
e the event that Gary Deveiopment-files a petition
for relief under the United'states Bankrﬁptcy Code
and has. not previously complied with the
reQuitements-of thisrtonsenﬁ Decree in paragraphs
.'8f14 above, then notwithstanding any other |
provisiqn,ef this Consent Decree, the parties
agree that the United States may seek to enforce
or pursue all causes of action that it has against
.Gary Development under the May 30, 1986 Complalnt
and Compllance Order for the performance of
- landfill closure and post-closure activities. The_
- parties further agree that in the event that Gary
Developmeht files such a petition for relief prior
to its EOmpliance with paragraphs 8-14 of this
Consent Decree, it shall, on the date the petition
is filed, provide Region 5 of EPA with written
notice on the date the petition is filed. Such

notice shall be mailed to the following address:

CONSENT DECREE -
GARY DEVELOEMENT v. EPA : Page 9 of 19
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Arlene Haas

Assistant Regional Counsel

U.S. Environmental Protection Agency

77 West Jackson Boulevard
"Mail Code C29-A

Chicago, Illinois 60604-3590

17¥p‘Gary Development shall provxde ERA with .a copy of
1ts federal and state tax returns on an annual

' ba51s as long as the company is in existence.

' 'Gary Development shall provide a copy of the tax
returns within flfteen (15) days of filing the
:orlglnals with the Internal Revenue Serv1ce and/or
the state s Department of Treasury.

18, Gary Development shall bear its own costs and

attorneys' fees for all matters resolved by thlS

-Consent Decree.
VII. OBLIGATIONS OF EPA
18. Exoept as provided for in Section k (Reopener),
EPA shall not seek administrative or civil
:judicial enforcement of the injunctive relief
contained in its May 30, 1986 Complaint and
Compllance Order 1ssued to Gary Development.
20. Upon payment as prov1ded in Paragraph 8, EPA
agrees that the penalty payment required by the
April 8, 1996 Decision and Order is fully
satisfied. o
21, Upon payment as provided in Paragraph 8, EPA
waives its right to initiate a civil judicial

action to seek any penalties resulting from Gary

CONSENT DECREE - : : .
GARY DEVELOPMENT v. Epp - Page 10 of 19
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Development's faxlure to comply with the May 30, '(i}
1986 Complaint and Compllance Order.
- 22. EPA shall bear 1ts:OWn costs and attorneys’ fees
for all matters resolved by this Consent Decree.
VIII BELEA5E_AHD_QQ!EHBHI_HQI_IQ_SHE e
23. 1In con81derat10n of EPA’s agreement not to seek
admlnlstratlve or c1v11 jud1c1a1 enforcement of
the May'30, 1936 Complalnt and Compllance Order,
Gary Development hereby forever releases,
discharges end covenants and agrees not to assert
any and aii claiﬁs, causes of ection, or demands
of any kind.whatsoever in law or in equity which
it may have had, or may now or hereafter have,
against the United States, including its
departments,'egencies and instrumentalities, based
upon matters_whiohfhave been asserted, or which
éould have been_asserted, in the Civil-Action.
| IX. BEEEBEAIIQN;QE_BIEEIS
24. Notwithstandiﬁg Paragraph 23 above, nothing in
this Consent Decree shall be construed as a waiver
of any rights which the Parties to thi; Consent
Decree may have in a suitrto enforcejthe terms‘of
this'Consent Decree.
- 25. Nothing in this Consent Decree, nor any

negotiations, discussions, or proceedings

conducted herewith, shall constitute an admission

CONSENT DECREE - _
GARY DEVELOPMENT v. EPA : - Page 11 of 19
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of any liability on the part of either Gary

K . _’u“

'Develdpment or EPA or of tﬁe'meritror lack of
.merit of any clalms or defenses made by Gary

) Development or EPA.' Nor shall this Consent

'aDecree,‘or any negotlathns or proceedings

Econducted herew1th be offered or received in
evidencé or used in any proceedlngS'agalnst either

;‘Gary Development or EPA for the purpose of

' est&bliéhing'prbef'of”ani fact including but not
limited to the environmental conditions of the |
”Site}'excepting proof of the existence, validity
and enforceablllty of this Consent Decree or its
terms. _

26. The agreements of EPA in paragraphs 19-22 do not

pertain to any matters other than those expressly
" provided therein. As to'all other matters, this

' éonSent‘Decree is witheut prejudice to, and the
United Sfates expressly reserves,‘all claims or
rights felating to the release, threat of release
" or presence of hazardous substances, toxic
'subStances, contaminants, pollutants or wastes et
the Site. This reservation includes, but is not
limited to, the claims or rights ef EPA and any
Federal natural resource trustee under the
Comprehensive Environmental Response,

Compensation, and Liability Act {"CERCLA"), 42

CONSENT DECREE - '
-~ GARY DEVELOPMENT v. EPA Page 12 of 19




~27. The Parties agree that if Gary Development, or its

28.

CONSENT DECREE -~
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U.s.C. §§'9601.gn Seq., or under any other federal

.environmental law.

X. REOPENER

successor, or any of its shareholders, directors,
Vhor officers, individually,‘conduct profit making
~activities of whatever kind, including the sale of

~any portion of the property owned by Gary

Development, with the exception of fﬁé’ééie 6f the
peréonal property and/or equipment owned by Gary
Development énd'sold for the purposes of
satiéfying.the terms of this Cbnsent Decree set
foith.in Paragraph 13, this Consent Decree may be
reoﬁened by E?A solely to renegotiate the terms of
the GDCLF Trust for the purpose of supplementing
the requirements of Paragraphs 11-16, above. The

fequest to reopen shall be made in writing.

Gary Development agrees to provide Regiop's of EPA-

notice thirty (30) in advance of any sale of
property, with the exception of the sale of thg
personal property‘and/or equipment owned by Gary
Development and sold for the purposes of
.satiSfying the terms of this Consent Decree set
forth in Paragraph 13. Such notice shall be sent

to the following address:

GARY .DEVELOPMENT v. EPA ‘ S Page 13 of 19

()
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30.

' CONSENT DECREE -

GARY DEVELOPMENT v.

EPA
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Arlene Haas .
Assistant Regional Counsel

- U.S. Environmental- Protection Agency
77 West Jackson Boulevard

~ Mail Code C29-A .

Chlcago, 1111n01s 60604 3590

Dlrector ‘

Waste, Pest1c1des and. Toxlcs Division
U.S. Environmental Protection Agency’
77 West Jackson Boulevard :
Mail Code D-8J

Chicago, Illinois 60604 -3590

Wlthln 30 days of the completioén of the sale of

the personal property and/or equipment owned by

Gary Development and-soid for the purposes of

‘satisfying the .térms of this Consent Decree set

forth in Paragraph 13, Gary Development shall

Page 18

provide EPA witbran,aégounting of the net proceeds

from the sale(s). Such accounting shall be sent

to:
Arlene Haas
Assistant Regional Counsel
U.S. Environmental Protection Agency
77 West Jackson Boulevard
Mail Code C29-A-

Chicago, Illinois 60604-3590

Director

Waste, Pesticides and Toxics Division
U.S. Environmental Protection Agency
77 West Jackson Boulevard

Mail Code D-8J

Chicago, Illinois 60604-3590

If the Consent Decree is reopened in accordance

with Paragraph 27 &nd the Parties are unable to

Page 14 of 19
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32.

- 33.

34.

CONSENT DECREE -
GARY DEVELOEMENT v.
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Teach an agreement within 120 days of the date of (ﬁ}
the letter requestlng reopener, the Parties agree -
to dlscuss alternatlve dlspute resolutlon. If an
agreement cannot be- reached within 10 days with
respect to part1c1pat10n in alternative dispute’
resolution, the Partles agree to submit their
dlspute to the Court.r
»Inrany'such_CLv11-3udiciei proceeding deecribed in
Paragraph,BQfabove, Gary Development, its.
successors, and its shareholders or directors
1nd1v1dua11y, agree not to challenge the validity
of the May 30, 1986 Complaint and Compliance
Order. |
XI. REPRESENTATIONS | -
The -Parties heteto represent that they are the
sole possessors of all the olaims or causes of
ection being :eleased and that they have not
assigped or otherwise transferred said claims or
cauees of action.
Gery Development represents that there are no
liens on,the property es of the date of this
Consent-Decree.
EPA represeets that it has informed Indiana
Department of Environmental Management, and the

Watershed and Non-Point Source Program Branch and

the Water Enforcement and Compliance Assurance

EPA | Page 15 of 19
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Branch of the Water Division of Region 5 of EPA of
this Consent Decree. -

All Parties agree that this Conserit Decree is
‘entered. 1nto by them pursuant ‘to and with the
assistance of ‘competent: legal adv1ce. They
further acknowledge that they have read and fully
‘'understand each and every provision of this
Consent Decree and the Attachments hereto.
'Each'party_heietoﬁwarrantsland*represents to the
others that its representative who'is.executing
“this Consént-Decree has the authority to bind its
principal to the terms and c¢onditions contained in

this Consent Decree.

XIi. INTENT TQ CONTRACT AND BIND SUCCESSORS

- 37.

38.

CONSENT DECREE -
GARY DE‘.VELOP_HENT v.

This Consent Decree coenstitutes the final and
entire_understanding and agraement'of the Partiea
Qith respect to its subject ﬁatter, and no other
statements, promises, terms, representations or
inducements, oral or written, by either party,
shall be binding or valid. N

This Consent Decree shall be binding u;on the
Parties hereto, and upon their successors and
assigns, any parent or subsidiary or affiliated

companies, shareholders, officers, directors,

representatives and trustees.

EPA Page 16 of 19
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Tbissqgnsent.Decree;shailrbe administered,

.construed, and enforced aceerdingeto the laws of -

the United States of America.

Gary Development and the United States agree that

~the, Court shall retain jurisdiction over this
- Consent Decree until the requirements of the

Consent Decree have been satisfied. 'In any action

brought by Gary Development or the United States
to enforce-this-Consent'Decree; each party shall
reﬁain whatever defenses are available to it under
law. | |

_i XV.

The effectlve date of this Consent Decree shall be

the date upon which it is entered by the Court.

IN WITNESS WHEREOF, the Parties hereto- enter into this

Consent Decree.

ON BEHALF OF GARY DEVELOPMENT COMPANY :

-

(:kaL‘_ B /i%;n/’/' , _ B Dated: cJUA, (777

STEGHEN B. CHE « ESQ.
LI MCKINNEY LDNER, ESQ.
Bose McKinney & Evans

135 North Pennsylvania Street
Suite 2700

Indianapolis, IN 46202

CONSENT DECREE -
GARY DEVELOPMENT v. EPA

Page 17 of 19 .




WARREN D. KREBS, ESQ.

Dutton & Overman, P.C.

710 Century HBuilding
36~SoutH’§énnsylvan1a Street
Indianapolis, IN \46204-2963

;. i

P

\\\ /// /7’ (42142‘

William Naninif. -
President-and Dlrector

- Gary Development Company, Inc.

ON BEHALF OF THE UNITED STATES

ENVIRONMENTAL PROTECTION AGENCY:

Lois A. Schiffer
Assistant Attorney General
Environment & Natural Resources Division

Lt L, -

JOEHUA LEVIN

Trial Attorney -

U.S Department of Justice

Env1ronment & Natural Resources
Division

Environmental Defense Section

P.O. Box 23986

~ Washington, D.C. 20026-3986

(202) S514-4198
OF COUNSEL:

ARLENE R. HAAS

Assistant Reglonal Counsel

Region Vv

U.S. Environmental Protectlon Agency
77 W. Jackson Blvd.

Mail Code C-29a

Chicago, IL 60604-3590

CONSENT DECREE -
GARY DEVELOPMENT v. EPA
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Dated: 7" ?"? 7

.Dai:ed: 7 ff/‘?Z

Déted: 6 /3" /?7

Page 18 of 19




BARBARA E. PACE’

Office of General Counsel

U.S. Environmental Protection Agency
401 M Street S.W. '

Washington, D.C. 20460

. IT-¥6 SO ORDERED:

REFERENCE 58
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UNITED STATES DISTRICT JUDGE

Dated:

CONSENT DECREE -
GARY DEVELOPMENT wv. EPA

P

Page 19 of 19




REFERENCE58
Page 24.

UNITED“STATES:DISTRICT COURT
NORTHERN DISTRICT OF INDIANA
HAMMOND DIVISION

GARY DEVELOPMENT COMPANY,
INC.,

Plaintiff,
V.

Case No. 2:96CV489 RL

UNITED STATES ENVIRONMENTAL
PROTECTION AGENCY,

) .

Defendant.

JOINT MOTION FOR EXPEDITED RULING
ON PROPOSED CONSENT DECREE -

NOW CdMES.the-Plaintiff, Gary Developmentrcbmpany, Inc.
'(?Gary Development”), and the Defendant,.the United States
Environmental Protection Agency (“EPAP), and hereby moves this
Court for an expedited ruling on the proposed Consent Decree in
this case, which was submitted to the Court on &uly 10,-1997.

In support of this motion, Gary Development and EPA state as
follows: |

-1. On July 10,.1997, the pérties submitted to this Court
.two originals and one copy of a proposed Consent Decree in this
action. Under the proposed Conseht_Decree, which would settle
Gary Development’s challenge to a May 30, 1986 Complaint and;

Compliance Order issued to Gary Development by EPA under the
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Resouree Censervation end Recovery,Aet‘(“RCRA?), EPA would
releasefite existing claims egainse Gary Development under its.
RCRA May 36, 1986 Complaint_and Complianee Order,'in exchange for
a payment of $126,000.00._ Said payment would satisfy an
administrative penalty issued by EPA ageinst GaryzDevelopment and
wbuid also allow Gary Development to contribute towards certain
femedial activities being performed at the iandfill which the
company'owhs_at 479 North Cline Avenue; in Gary;—Indiena,

2. | On July 22, 1997, the undersigned counsel discussed ﬁhe
status of the court’s review of the proposed_Censent Decree.  In
this discussion, counsel for EPA was advised that Gary
Development’s assets are being steadily depleted, and that the
company’ s ablllty to pay EPA in accordance with the proposed
Consent Decree may be jeopardized if the Consent Decree is not
entered promptly. -

3. Throughout the parties’ settlement discussions in this
matter, Gary Development has represented to EPA that it is unable
to fully eomply with requirements_imposed by EPA in its RCRA
compliaece order, due to financial hardships which Gary
Development now faces. Based upon its own review of Gary
Development’s finances, EPA has reason to believe that Gary
Development’s characterization of its financial condition is

-2-




accurate and that. the company”’ s ébility to perférm its
-qbiigations under the ﬁrbposed Consent Decree may be jeopardized
~ if the Consent Decree is not entered promptly.

4.' Prior to the submission of the proposed Consept Decree,
counsel for EPA examined-the necessity of subjecting‘the proposed
Consent Decree to public notice and coﬁment. Specifically,
counse1 for‘EPA'conducted a review of RCRA, otherrrelevant'
statutes and abplicable federél regulations bearing -om this
question. Based upon this review, it is the judgment of EPA that
public comment ‘is not legally required for the entry of the
bropésed Consent Decree.
| 5. For the foregoing réasons, it is in the common interest
.of Gary Development and EPA that this Court give expedited
consideration to the proposed Consent Decree previously:filed.

A copy of the parties’ proposed Consent‘Decree is-prévided
herewith as Attachment.

Respectfﬁlly submitted,

A« :
Lte Mot Gt o // / awf A

LIsa MCKINNEY GOLDNER

State Bar of Indiana

Attorney No. 16790-53

Bose McKinney & Evans '

135 North Pennsylvania Street, Suite 2700
‘Indianapolis, IN 46204

Counsel for Gary Development Company, Inc.
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- L A
LOIS J. SCHIFFER

Assistant Attorney General

Environment and Natural Resources Division

'/ZtéivfyL{CL:

JOSHUA M. LEVIN

State Bar of Illinois
Attorney No. 061594132

‘U.8. Department of Justice .
Environmental Defense Section
P.O. Box 23986 , o
Washington, D.C. 20026-3986
(202) 514-4198

OF COUNSEL:

BARBARA PACE

Office of General Counsel

U.S. Environmental Protection Agency
401 M Street, S.W.

Washington, DC 20460

RETT NELSON

U.S. Environmental Protection Agency
Office of Regional Counsel

Region V

- 77 West Jackson Boulevard

Chicago, IL 60604

Counsel for U.S. Environmental Protection
Agency

)
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ATTACHMENT A

__ TRUSTAGREEMENTFOR

4

WHERE*\S, Gary Dcvélopmént owns and operates a lahdﬁli at 479 North élmc Avenue
in Lake County, Gary, Indiana ( the“Site™); ' R ,
WHEREAS,

Gary Development officially ceased obéraﬁbns andstcopped accepting waste
- on August_31, 1989: : ' '

WHEREAS, the Indiana State Board of Health, the predesessor to the IDEM, referred the

alleged violations asserted in the May 30, 1986 Complaint and Compliance Order to EPA,
Region 5 for enforcement;

_ | WHEREAS, on April 8, 1996, the administrative Iaw judge issued a Decision and Order
in favor of EPA. (“April 8, 1996 Decision and Order™);

- WHEREAS, on June 21, 1996, Gary Development

appealed the Decision and Order to
EPA’s Environmental Appeals Board (“EAB™); :

WI{EREAS, on August 16, 1996, thc‘ EAB dismissed the appeal as untimely;

WHEREAS, on September 16, 1996, Gary Development cormhenc_cd a civil action in the
United States District Court for the Northern Di

strict of Indiana captioned Gary Development
- ompany, Inc. v. United States Environmental Protection Agency, Case No. 2:96CV489 RL
{“Civil Action™); '

WHEREAS, Gary Development alleges in the Civil Action that the EAB wrongfull y
dismissed its appeal as untimel

y and requested the Court 1o reverse the August 16, 1996 decision
ofthe FAR and vreveimeet ot 5 o - - - .




- and Gary Development wishing to establish the terms of said trust relationship, have entered into _

2

WHEREAS, EPA beicves that the EAB propecly dismissod G

ary Development’s appeat
as untimety under applicable regulations, 40CF.R. [_’a.;\t 22; :

. WHEREAS, Gary Development has represented to EPA that it does n

ot have sufficient
financial resources to comply with the April 8 1996 Decision and O_rdclf; :

WHEREAS, EPA and Gary Developmient have eatered into a Consent Decree in order to
settle the Civil Action (the “Consent Decrec™); =~ - RECT
- WHEREAS, IDEM lias beed informod of the temas of the Consent Decres;

. WHEREAS, Gary Development has agréed in the Consent Decree, among other things, .
to pay $40,000 into the GD'CLF Trust established by this Trust Agreement; .

- WHEREAS, the sole purpost of the GDCLF Trust established under this Trust
Agreement is to fund landfill closure and post-closure care activities, a groundwater quality

assessment program, remediation of coptamination and/or the prevention of the'release of
hazardous substances at the;S'itc_; and’

WHEREAS, Gary Development, wishing to appoint National City Baiik of Indiana, as
Trustee of said funds, and National City Bank of Indiana, wishing to accept said appointment,
this Trust Agréement and desire to place same on the public record.

- NOW THEREFORE, in consideration of the mutual prom'is&s,'cpvenants, terms,
conditions and agreements contained herein, the parties hereto agree as follows:

' ARTICLEI
ESTABLISHMENT OF THE TRUST
Section 1.01 Name. The Tfust' created by this 'f‘mt'&grecment shall be known as the

- “Gary Development Company Landfill Fund Trust,” or “GDCLF rust,” and the business and .
affairs of the Trust may be transacted in that name.

Section 1.02 Trustee. The Trustee of the GDCLF Trust is the National City Bank of -
Indiana, 101 W. Was

hington Street, Suite 600 East, P.O. Box 5031, Indianapolis, IN 46255.

Section 1.03 Beneficiary. The Beneficiary of the GDCLF Trust is the Indiana
Department of Environmental Management (“iDEM”).

Section {.04° Commissioner of IDEM. “Commissioner of IDEM™

means the
Commissioner of IDEM and the Commissioner of IDEM’s authorized rep

resentatives.
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Section 1.05. Tra

o (a) ‘Gary Development hereby absolutely and irrevocably assigns, conveys and &ansfcrs
o the GDCLF Trust, for the benefit of the Beneficiary, $40,000 paid pursuant to paragraph 13 of
the Consent Decree. Simultancous with the creation of the GDCLF Trust, Gary Development
shall pay $20,000 into the GDCLF Trust account. Gary Develo '

pment will pay an additional

; aid or transferred into the GDCLF Trust from my°th°r
-source, including any proceeds, revenues, or imtesest oollected by or paid:into the GDCLE kind
shal colectively be referred to hereinas the “Trust Assets™ +

-

o) Gary Development has funded the GDCLFTrust puarsuant to'a requucm-cnt m the -

Consent Decree. With the exception of the obligation to establish agd fund the GDCLF Trust as

provided herein and in the Consent Gary Developient shall have no rights, duties,

obligations, liabilities, or fiduciary responsibilities of any kind in any way cornected or related to
the GDCLF Trust, or with management of the GDCLF Trust, the use of funds held iri the
- GDCLF Trust, property acquired with GDCLF Trust funds, of activi

vitics, work, or projects -
fanded by the GDCLF Trust. This Trust is urevocable and Gary Development retains no interest
whatsoever in the corpus or proceeds of this Trust. o i ]
GDCLF Trust Trustée hereby accepts the Trust

a it i herein, in afiduciary capacity for the benefit of the
Beneficiary. ' : L '

Section 1.07. The Trust A §-sc§- . The GDCEF’.Tmst Trustee shall hold all of the Trust
Assets in trust, to be gxdmini’stcrc_d and disposed of by the GDCLF Trust Trustee pursuant to the
terms of this Trust Agreement. o N

Section 1.08. Purpose of Irust. The GDCLF Trust is organized for the purpose of
performing landfill closure and post-closure

, and any amendments
; a groundwater quality

assessment program in accordance with 329 LA.C.3.1-10-1 & 3.1-10-2, incorporating by

; .F. »and any amendments that may be made to these sections of the

Indiana Administrative Code; remediation of contamination and/or the prevention of the release
of hazardous substances at the Site. '

-

Section 1.09. Intention to-Create Trust. The parties to this Trust Agrecment intend to
crealc a trust and a trust relationship with the teqms and conditions hereof and the terms and
conditions of Indiana Law. Nothing set forth herein or in any provision of law shall be deemed
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to create or give rise to a partnership,
not limited to, a business trust, or pri
parties hereto.

D

joint venture or any other business entity, including, but
ncipal and agent relationship between and among any of the

~ ARTICLENl |

ADMINISTRATION®F THE TRUST

Section 2.01. Trustee's Powers, In administering the GDCLF Trust, the Trustee shall
receive and hold the Trust Assets, shall have general administrative supervis ion of the operation
‘ofthe GDCLF Trust, and shall conduct the business and activities of the GDCLE Trustin ' .

accordance with the instructions given to ‘the Trustee by the Commissioner of IDEM.
. 1gagement - The Truste¢ thay engage counsel, .
investment advisors and custodians, agents, accountants and consultants in protecting,

: .S_'ectz‘on 2.02. Engagement of Pro it

A3 = AQIESSIONa

di defending,
enforeing or performing the Trustee's rights and duties hereunder orin carrying out the activities
directed to be undertaken by the Commissioner of IDEM. o o . _ :

‘ _ ior "promufgatéd"thc'rcuxidef and shall pay in
full the taxes, if any, required to be paid by it. All taxes of any kind that may be assessed or - - -
levied against or in respect to the Trust shall be paid from the Trust Assets. -

 Section 2.04. Annual Valuation. The Trustee shall annually, at least thirty (30) days
prior to the anniversary date of the establishment of the GDCLF T:

rust, fumnish to the
Commissioner of IDEM a statement confirming the value of the Trust, a statement of all

¢xpenditures and income of the Trust and any other reports reasonably requested by the
Commissioner of IDEM. Any securities in the Trust shall be valued at the market value as of no
more than sixty (60) days prior to the anniversary date of the establishment of the GDCLF Trust.

Section 2.035. Payment of Expenses and Other Liabilities. The Tn__:stcc shall make all

Section 2.06. Compliance with Applicable [

this Trust Agreement, the Trustee shall comply with
and regulations.

aw. In carrying out the activities pursuant to
all applicable federal, state, and local laws
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. -ARTICLEWMN

FUNDS, PAYMENTS AND INVESTMENTS ~ . . .
Section 3.01. Investment Guidelines. Unless directed otherwise by the Commissioner of
IDEM, the Trustee shall deposit or invest all Trust Assets in (a) securities‘or other obligations of
a federal or state government, (b) time or demand-depbsits to the extent insured by an agency of
federal or state government, or (c) mutual funds comprised solely of obligations of state or o
federal governments; except that the Trustes is authorized to Fold uninvested cash awaiting
investment or distribution for areasongble time. -~ - L

Ao I B B

- Secaon302. A

[ Custodian. The Trustec may, with the approval 6fthe = °

_ ) oint a financial institution to serve as the Custodian of the Trust . .
Assets.’ In appointing a Custodian, the Trustee shall solicit from financial institations proposals .
setting forth all fees, charges, and other costs for the Custodian’s proposed services; and the -
Trustee, prior to entering into a written contract

for the Custodian’s services, obtain the approval
of the Commissioner.of IDEM as to the terms and conditions of the proposed written agreement -
with the Custodian. : ' S - R :

Section 3.03. Trust Account and Segregated Account. The Trustes shall maintain the

$40,000 received from Gary Development pursuant to the Consent Decres, as well as any income ’
generated from the $40,000, ina Segregated Account held separately from moneys received from - .
any other source, and-shall apply the money received from

Gary Development pursuant to the
Consent Decree solely for the purposes described in Section 1.08 of this Trust Agreement.

ARTICLE IV
THE TRUSTEE

Section 4.01. No Duties Except as Spec !
Trustee-shall not have any duty or obligation to take any action except as expressly provided by
the terms of this Trust Agreement or in any directions given to the Trustee by the Commissioner

-of IDEM; and no implied duties or obligations shall be read into this Trust Agreement against
Trustee. ' :

Section 4.02. Standard of Care: Exculpatiofi. The Trustee shall exercise the rights and

powers vested in it by this Trust Agreement. .Neither the Trustee nor any of the Trustee’s
respective shareholders, directors, officers, employees, affi

successors or assigns shall be liable for any actions taken o
connection with this Trust Agreement, except to the extent that they have acted with negligence,

bad faith, misconduct or wiliful disregard of the provisions of this Trust Agreement, or in breach
of the fiduciary duties arising from or relating to this Trust Apreement. '

liates, agents, advisors, confractors,
r omitted to be taken under or in

Section 4.03. [ndemnification. Except as brovidcd in Section 4.02, above the GDCLF
Trust shall be liable as primary obligor for, and shal) defend and ind

emnify the Trustee and its il
officere rmindavrne an . 1 '

A annmte fromn ArAd rrAlaet e ot -1 4 T LT L |
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indemnification or contribution under this Trust Agreéman'

mustee.  The Trustee s

of any fees to the Commissjoner of IDEM fo
-~ altunencumbered funds of the GDCLE T

: tust to secure alf ambunts:‘_éwmghereuqdq tothe

Trustee, and the claims of the Trustee in respect thereof shall have priviity over the rights of all

creditors of the GDCLF Trust and Beneficiary for any and all amounts owed to the Trustee
hereunder,. T S ™

_ Section 4.05. R

- The Trustee or any successor Trustee may

| effective prior to the appointrpgnt of, and
- acceptance of such appointment by, a successor Trustee approved in writing by the

Commissioner of IDEM. |

" Section 4.06. Removal of the - The Commissioner of IDEM may at any time .
remove the Trustee with or without cause by giving prior written notice t6 the Trustee.

Section 4.07. iritment REC

ARTICLE V
GENERAL PROVISIONS

Section 5.02. Irrevocability. This Trust shall be absolutely irrevocable by Gary
Development, and Gary Development shall not have any right or power to amend, modify, or
revoke this Trust Agreement or anw of ; .o

L e T

:

3,

3
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prior written notice to the Commissioner of P
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Section 5,03, No gal Title in Trust by Beneficiary or Gary Develos ot Neither the
Beneficiary inits capacity as Beneficiary nor Gary Development shall have legal title to any part
of the Trust Assets. _ ‘ _

" Section 5.04 Noti Directi : All notlccs,d:rccuons, :éciuc‘ac'ts?and*otfiérj R

communications to be made to the Commissioner of IDEM shall be sent inwriting. All notices

to be made to the Trustes by the Commissioner of IDEM shall also be made in writing.

Section 5.05. &cm;a_b_dm If any provision of this Trust Agreemcnt, other than Section .

1.08, is held to be illegal, invalid or unenforceable, all other provisions of the Trust Agresment
remain in full force and effect, and the Trust Agreement shall be deemed amended to the extent
necessary to make the provision enforceable while preserving the provision’s intent or, if that is
not possible, by substituting another provision that is enforceable and achieves the same
objectives and economic result, -

. Section 5.07. Termination of Trust. The GDCLF Trust and this Trust Agreement shall
terminate when ali funds subject to the Trust have been disbursed and the Commissioner of .
IDEM authorizes the Trustee in writing to terminate the GDCLF Trust. T o
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Section 5.08. Qo_emmgm Ttus Trust Agreement shiall be govcmed by and construed m .
acoordancc with the. Iaws of thie State of Indiana.

— IN WITNESS WHEREOF, the partics have executed th;s_ Trust Agreement byand - -

through the signatures of their authorized ofﬁc:als and represcntatwcs

Y I
LI

ON BEHALF OF THE NATIONAL CITY BANK OF_INDIA.NA
TRUSTEE GARY DEVELOPMENT COMPANY
LANDFILL FUND TRUST : :

Senior Vice President. ' '

National City Bank of Indiana . , ‘
101 W. Washington Street , ' , I
Suite 600 East A i - o ' -
* P.O. Box 5031 ' '

Indianapolis, IN 46255-




ON BEHALF OF GARY DEVELOPMEMCOMP‘A’NY-_': :

- '9

« r——

STEPHEN B. CHERRY, ESQ. Rt
LISA MCKINNEY GOLDNER, ESQ.

Bose McKinney & Evans '
135 North Peonsylvania Street .

Suite 2700

Indianapolis, IN 46202

WARREN D. KRERBS, ESQ.
Dutton & Overman, P.C.
710 Century Building

36 South Pennsylvania Street
Indianapolis, IN 46204

ATTORNEYS FOR GARY DEVELOPMENT COMPANY, INC.

WILLIAM NANINI
President and Director '
Gary Development Company, Inc.
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Datéd:‘ .

Dgtcd:

Dated:




ON BEHALF OF THE COMMISSIONER OF IDEM:

MICHAEL O’CONNER_
Commissioner -

Indiana Department of Environmental Management

‘Dated:
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